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FAQs: new listing rules in respect

of debt securities offered to

professional investors
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Alexander Lloyd and Danny Kan answer the
most frequently asked questions about what
the new regime entails for the listing of debt
securities issued to professional investors and
the impact it will have on issuers in the Hong
Kong debt market

ccording to the data published by World Federation of

Exchanges, Hong Kong once again leads the global IPO market
in terms of the amount of IPO equity funds raised from January
to November 2011, while Singapore ranked only ninth in the same
period. In contrast, however, Singapore attracted approximately five
times more new debt listings than that for Hong Kong in the same
period.

To enhance the competitiveness of Hong Kong as an international
listing venue for debt securities, Hong Kong Exchanges and Clearing
Limited (HKEx) published a consultation paper on 17 December
2010 entitled ‘Proposed Changes to Requirements for the Listing
of Debt Issues for Professionals Only’, which relates to the offers of
debt securities under Chap 37 of the Rules Governing the Listing of
Securities on The Stock Exchange of Hong Kong Limited (the ‘Listing
Rules’). Certain amendments to the Listing Rules were proposed to
make them generally more in line with the requirements of other stock
exchanges, with the aim of allowing The Stock Exchange of Hong
Kong Limited (SEHK) to reduce its processing time to be similar to
that of Singapore Exchange (SGX).

After consultation with the public, which ended on 18 February
2011, the consultation conclusions were published in October
2011 setting out the various amendments to the Listing Rules (the
‘Amendments’), which became effective on 11 November 2011. This
article aims to highlight the major Amendments by answering the
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most frequently asked questions about what the new regime entails
for the listing of debt securities issued to professional investors. It also
discusses to what extent the Amendments will impact on issuers in the

Hong Kong debt market.

What are ‘debt securities’?

The definition of ‘debt securities’ remains unchanged and it covers a
range of instruments acknowledging, evidencing or creating secured
or unsecured indebtedness, and rights to subscribe or purchase such
indebtedness, as well as convertible debt securities. Under the Listing
Rules, convertible debt securities are classified as debt securities for the
purposes of Chap 37. This approach, which differs from the approach
adopted under the generally accepted accounting principles in Hong
Kong (where convertible bonds could be classified as either debt
or equity depending on their likelihood of conversion into equity),
remains unchanged under the Amendments.

Who are ‘professional investors'?

The Amendments also replaced the expression ‘selectively marketed
securities’ with ‘debt issues to professional investors only’, and
harmonised the definition of ‘professional investors’ under the Listing
Rules with that in Sch 1 of the Securities and Futures Ordinance
(Cap 571) (SFO). However, high net-worth individuals as prescribed
under the SFO are expressly carved out from the definition of
‘professional investors’. This means that the definition of ‘professional
investors’, under the Listing Rules, is limited to institutional investors.
In practice, debt securities offered to non-retail investors are often
offered to both institutional investors and high net-worth individuals.
Thus, the exclusion of high net-worth individuals from the new
definition does not reflect market practice. Moreover, SEHK has
announced that it will grant waivers from strict compliance with this
definition and permit the issuance of debt securities to high net-worth
individuals under Chap 37 of the Listing Rules on a case-by-case
basis.

How long does it take?
To expedite the approval of listing applications, the relevant application
and vetting procedures have been simplified. Under the new
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Rule 30.29 and Rule 37.36, SEHK has stated that it aims to issue
a listing eligibility letter within five business days from the date it
receives a listing application. Before the Amendments came into
force, it would take at least two weeks for SEHK to approve the
same application. It appears that some issuers were daunted by such a
timeframe and opted to list on SGX instead, which approves similar
applications in less than one week. To further expedite the listing of
debt securities in Hong Kong, SEHK will welcome discussions with
banks regarding the transaction timetable before the deal is launched
and will try to accommodate such a timetable.

How are the disclosure requirements simplified?

Previously, issuers had to disclose in their offering documents a
lengthy checklist of items to ensure compliance with the Listing
Rules. This approach has now been abolished and the new approach
mirrors the one adopted in Singapore. Under the new Rule 37.29,
issuers are required to only include information that investors ‘would
customarily expect it to contain’, and the rule expressly states that
the offering document need not comply with Appendix 1, Part C
of the Listing Rules. In other words, SEHK will no longer vet the
substantive contents of offering documents to assess whether they are
in compliance with the Listing Rules. This effectively shifts the burden
to the issuers and arrangers to determine what type of information to
include in their offering documents.

What is ‘customary information’?

The absence of particular requirements for the contents of the
offering documents as a result of the Amendments place the burden
of determining what constitutes ‘customary information’ on the issuer
and its advisers. In making this determination, issuers and their
advisers will look to factors such as the amount and frequency of
information made available to the public, whether the debt securities
are rated, market precedents as well as the potential liability for
failures to disclose material information or material misstatements
of information disclosed in the offering document (whether the debt
securities are offered to professional investors in the United States,
and, therefore, whether the issuer is subject to potential liability under
US federal securities laws will be a key consideration in this respect).
In light of these considerations, issuers will inevitably have to turn to
recent market precedents for similar offerings to gauge what type of
information to include in their offering documents.

Subject to the considerations discussed above, ‘customary
information’ will likely reflect the difference between retail and
professional investors. In particular, professional investors may be
expected to rely on publicly available information that is incorporated
by reference.

A review of some Hong Kong-listed companies in the same
industry segment listing their bonds on the SGX sheds some light
on what constitutes ‘information that is customary for offers of debt
securities to professionals’. For example, upon examining the offering
documents of major Hong Kong-listed mainland property developers
in respect of their SGX-listed high-yield bonds in 2011 (see Table 1
on p 51), it is noted that all these offering documents cover, among
others, the following information: terms and conditions of the bonds,
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risk factors, business of the issuer, use of proceeds, related party
transactions, capitalization and indebtedness, provisions relating to
the global certificate, substantial shareholders, management details,
taxation, summary of financial information and sale restrictions.
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Table 1 Selected issuers in the PRC property industry offering
debt securities to professional investors in 2011

Issuer ®{TA Issue date %{THH Debt securities E#EH

Evergrande Real Estate Group Limited January 2011 7.5% 3-year US$ settled RMB bonds

EXtEEEERA A 2011418 9.25% 5-year US$ settled RMB bonds
FR75%NIFHEREEAREES
FRI2B%MNSFHEREEARBES

Country Garden Holdings Company February 2011 11.125% 7-year US$ bonds

Limited 20115 2R FE1A25%MNTFPETES

EEREZERBRAT

Kaisa Group Holdings Ltd March 2011 8.5% 3-year US$ settled RMB bonds

TIREERIERAR AT 2011438 FE85%NIFHEREEAREES

Agile Properties Holdings Limited April 2011 4.0% 5-year US$ settled RMB convertible bonds

EEABEZERERAF 20115448 FR4.0%H SFHRETEEARE TERES

While there is no checklist dictating the type of information
required in offering documents under the SGX listing rules, the
contents of the offering documents in connection with the above high-
yield bond issuances are basically consistent with each other and are in
line with the prescribed checklist items previously required under the
Listing Rules.

Financial information is generally regarded as information which
professional investors ‘customarily’ expect. While the Singaporean
regime is silent on how much and in what manner an issuer’s financial
information should be disclosed, there are variations on the period over
which financial information is covered and the manner in which such
information is disclosed, depending on the structure of the offering.
For example, the above issuers disclosed their audited or unaudited
accounts for the two or three financial years preceding the listing
date. In Evergrande and Country Garden, the financial information
was fully set out in their offering documents. The approach adopted
in Kaisa and Agile was different — the financial information was
‘incorporated by reference’ into the offering documents from their
respective annual reports. In light of this accepted practice in Singapore
and the attempt to align Hong Kong’s regime with Singapore’s, future
high-yield bond issuers seeking a listing of debt securities in Hong
Kong are permitted to incorporate their financial information for the
two financial years preceding the listing by reference to their offering
documents from their published annual reports, so long as the issuers
deem it ‘customary’ for professional investors.

How is the application procedure simplified?

The application procedure has been streamlined by reducing the
number of documents required to be submitted to SEHK. Further,
issuers may submit these documents at the same time instead of
working towards several deadlines under the old regime.
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In terms of documentary requirements, issuers are no longer
required to submit a compliance checklist to SEHK since SEHK
no longer reviews the contents of offering documents, except for the
prescribed disclosures as discussed below. Similarly, the requirement
to annotate offering documents and trust deeds with corresponding
checklist references has also been abolished. To further reinforce its
light-touch approach in vetting issuers’ disclosures, SEHK will no
longer vet issuers’ publicity materials in connection with their debt
issuances to professional investors, as such a requirement would be
more appropriate for issues to the public only.

The requirement for the submission of accounts to SEHK is
retained but has been modified. Previously, issuers were generally
required to produce the annual report and accounts for each of the
two completed financial years of the issuer or its group immediately
preceding the issue of the offering documents. Under the new regime,
issuers, except supranational organisations, state corporations, special
purpose vehicles formed for listing asset-backed securities or if their
shares are listed on SEHK, must produce ‘audited accounts for the
two years before the listing application made up to a date at most
15 months before the intended date of the listing document’. Some
market participants have criticised this to be too restrictive and should
be relaxed. In response, SEHK notes that this requirement has been
waived in some cases in the past on certain grounds, such as when the
issuer is a newly incorporated company and does not have financials
for the two years preceding the listing.

What are the prescribed disclosures?

Under the new regime, SEHK will only vet offering documents to
ensure that certain prescribed disclosures are complied with and the
eligibility requirements are met. These prescribed disclosures require
offering documents to contain: (i) a standard disclaimer statement; (ii)
a standard responsibility statement; and (iii) a statement limiting its
distribution to professional investors only. The review for compliance
with such requirements is comparatively more straightforward than the
review for compliance with detailed disclosure requirements. This new
vetting focus is expected to raise fewer issues requiring the attention of
the Listing Committee.

How is the approval process streamlined?

Given that fewer issues are anticipated in listing applications, not
all applications will have to trickle up to the Listing Committee for
approval. Listing applications may now be approved by a member of
the Listing Division or the Head of the Listing Division. Previously,
subject to certain exceptions, the requirement to present listing
applications to the Listing Committee was generally considered to
create uncertainty for applicants and lengthened the listing timetables.

What are the eligibility requirements for applicants?

Certain provisions directed at protecting retail investors have now
been abolished, as professional investors do not need the protection
afforded by these requirements. These include: (i) the disqualification
of a Hong Kong incorporated issuer being a private company; (ii) the
de minimis requirement on the nominal value of the issuer’s securities;
and (iii) the maintenance of a paying agent and a register of holders in
Hong Kong by the issuer.
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Pursuant to the Amendments, the Listing Rules require corporate
or trust issuers to have net assets of at least HK$100 million, unless
the issuer is, among others, a listed company or a special purpose
vehicle formed for listing asset-backed securities. Furthermore, the
Amendments introduce a new requirement on the minimum board lot
size to be HK$500,000 in order to limit access by retail investors.

What are issuers’ continuing obligations?
Issuers whose debt securities are listed on SEHK are subject to certain
continuing obligations. Their general continuing obligations were
previously set out in the listing agreement that the issuer had to enter
into with SEHK. Yet, most of the provisions in the listing agreement
were intended to protect retail investors. As such, these are deemed
unnecessary for debt issues offered only to professional investors. The
Amendments have now done away with the requirement of signing a
listing agreement.

Issuers’ continuing obligations are now codified in the new Rules
37.44 to 37.57, and they are broadly in line with the Singaporean
regime. These include but are not limited to the following:

* compliance with the Listing Rules;

* ensuring sufficient information for any trading in securities to take
place in a fair and orderly manner;

* announcement of information that has been released on other
markets to prevent information asymmetry;

* announcement of redemptions or cancellation of debt securities;

* notification to SEHK of any proposal to amend the trust deed or
the terms of convertible securities;

* notification to SEHK of any debt issue being listed on another
exchange; and

* provision of copies of accounts and circulars to SEHK for
information.

In respect of issuers’ announcements, issuers previously had to
expend time and effort in translating their announcements published
pursuant to Rule 2.07C of the Listing Rules, which mandated
announcements be published in both English and Chinese. Under the
new Rule 37.45(a), announcements made pursuant to Rule 2.07C can
now be in either in English or Chinese, which will save issuers the
costs of translation. Furthermore, SEHK has now ceased pre-vetting
announcements so as to bring its practice in line with that for equity
issuers.

Other developments to boost the Hong Kong debt market

Echoing the Amendments is the parallel reform to the Inland Revenue
Ordinance (Cap 112), which is expected to stimulate the demand of
corporate bonds listed in Hong Kong. Previously, subject to certain
exemptions such as interest income derived from long-term debts
under the Qualifying Debt Instrument scheme introduced in 1996,
coupons payable on corporate bonds listed on SEHK were taxable
on corporate investors. On 25 March 2011, the Inland Revenue
(Amendment) Bill 2011 was passed and there are now legislative
provisions extending tax concessions to short-term debt instruments.
These aim to place short-term debt instruments on a level-playing
field with longer-term debt instruments in relation to profits tax
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treatment, and further generate the pre-conditions for the local debt
market to thrive.

Conclusion

After abolishing the cumbersome disclosure requirements and by
streamlining the application, vetting and approval processes, it is
more likely than not that time-sensitive issuers who were previously
taken aback from listing their debt securities on SEHK may now
consider SEHK a more favourable listing platform on the regulatory
front. Coupled with the reforms to the profits tax chargeable on debt
securities, the new regulatory and legislative landscapes will likely
foster the development of a more active and diverse bond market with
a wider spectrum of participants in Hong Kong.
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